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This paper challenges the prevalent view of restorative justice as a new

‘technique’ within the English criminal justice system. It suggests that the use

of restorative justice in the present day has a long tradition, albeit one that is

largely overlooked by modern criminologists. It does not pretend to offer easy

answers to the effectiveness or otherwise of restorative justice, but rather

aims to present the ideas and theories behind the concept in an historical

context in such a way as to illuminate possible avenues forward in its modern

applications.

(‘English’ here is but a convenient shorthand for both English and Welsh, as the
two countries have largely shared a common criminal justice system for several
centuries)



Eglash used the term ‘restorative justice’ in a
1975 conference paper, but it did not appear in
print until 1977, when Eglash’s paper was
published in Hudson, J., & Galaway, B. (eds)
(1977). Restitution in criminal justice: A critical
assessment of sanctions. Lexington, Mass:
Lexington Books



However…

• The term has been used in isolated incidences from the mid 19th 
Century (Gade, 2018)

An enquiry concerning justice (1916): This article by Floyd R Mechem 
contains the oldest explicit definition of “restorative justice” that I 

have been able to find. The term is defined as “justice administrated 
by the judicial machinery which restores man to his proper rights” 

(Mechem, 1916)

The majority of such incidences seem to have strong religious 
connotations 
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Many proponents of restorative justice, I
suggest, are inclined to present it as a new
‘technique’ for dealing with offenders. They
have tended to claim that this new technique
outperforms conventional penal and
therapeutic methods of intervention in
preventing reoffending and producing victim
satisfaction with the criminal justice system.
Gerry Johnstone, ‘The Idea of Restorative Justice’ (Inaugural Professorial Lecture

given at The Middleton Hall, University of Hull, 11 October 2004) – available at

www2.hull.ac.uk/fass/docs/law-inauguraljohnstone.doc.



Indigenous justice?

• Small communities - community 
cohesion was vital

• Justice closely linked to spirituality, 
truth, community and relationships 

• Separating the action from the 
person - focus on behaviour 

• Crime creates obligations

• Maori - ‘utu’ - protected individuals, 
social stability, and the integrity of 
the group



Braithwaite argues that 
throughout most of human 
history, restorative justice has 
been the dominant model of 
criminal justice. 

Westernised ideas of criminal 
justice are relatively new 
concepts.



Reintegrative Shaming

“Reintegrative shaming means the expression 
of community disapproval… are followed by 

gestures of re-acceptance into the 
community of law-abiding citizens… 

Disintegrative shaming (stigmatisation) in 
contrast, divides the community by creating 

a class of outcasts” (Braithwaite, 1995, p55)



Weregild’s use in England dates from at least the early seventh century AD following the

various invasions of Germanic tribespeople after the departure of the Romans in the early

fifth century AD. The system was complex but its basic premise was that every piece of

property, together with every human life, had an equivalent financial value. This resulted in

a scale of financial restitution that could be offered to either the victim (in cases of theft or

misappropriation) or (in the case of homicide) the family of the victim as full atonement for

the offence.



It has recently been argued that a modern
version of weregild has in fact been
recreated in the form of wrongful death
judgements in civil courts; the Fatal
Accidents Act 1976 (amended in 1982)
allows for dependency, bereavement and
funeral cost claims to be sought following a
wrongful death.

Weregild also applied to stolen property
and here modern sensibilities appear to be
less offended; financial recompense for
inanimate objects such as goods or property
is more reasonable and familiar to us in the
form of compensation.



Hudibras and Ralpho encountering a Skimmington



In Samuel Butler’s epic mock-heroic poem Hudibras (first published in

1684) the eponymous ‘hero’ receives a raw egg in his eye for

mistakenly (and loudly) denouncing a ‘Skimmington’ that he

encounters as ‘an ‘Antichristian opera’. It is left to his much more

intelligent and worldly-wise squire, Ralpho, to explain that it is in fact

a shaming (and ultimately restorative?) ritual designed to embarrass

both a scolding wife and her hen-pecked (and probably cuckolded)

husband!



Those conducting such public shaming clearly considered
themselves to be acting within the confines of what they
viewed to be the law of the land, and were carrying out what
could be argued to be an early form of restorative justice;
although there was clearly a disintegrative element in the
shaming, following the ritualistic exposure of the offender’s
perceived shortcomings in such ‘rough music’ ceremonies,
the victim(s) were eventually usually allowed to take their
place back in the community with no further penalty being
imposed – an early example of reintegrative shaming?

See S. Banks, Informal Justice in England and Wales 1760-1914 (Boydell Press, 2014) 

for a fascinating and well-researched account of such community shaming.



Pardon asked; and a caution to Boatmen.

WHEREAS I JOHN CUFLIN, Boat-master of 

Leicester, did in the night of the 21st of 

October instant, cut, take, and carry away 

from a Boat at Shipley Wharf, a Rope 

belonging to Mr. Robert Shaw, of Shawley, in 

the county of Derby, and by my asking his 

pardon in this public manner, has kindly 

stopped all prosecution against me. 

his

JOHN X CUFLIN

mark

Witness,

Paul Brentnall

Joseph Boam

Shipley Wharf, October 22nd 1801





Restorative justice is not, therefore, a single academic theory of crime or

justice, but represents, in a more or less eclectic way, the accumulation of

actual experience in working successfully with particular crime problems.

T. F. Marshall (1999) Restorative Justice: an overview. London: Home Office Research Development and

Statistics Directorate, p. 7.

Crime is a violation of people and relationships. It creates obligations to make

things right. Justice involves the victims, the offender and the community, in a

search for solutions which promote repair, reconciliation, and reassurance.

H. Zehr (1990) Changing Lenses: A New Focus on Crime and Justice. Scottsdale PA: Herald Press, p. 181.



Research questions…

• Was there a pre-existing relationship between victim 
and offender?

• Who apprehended the offender?

• Who suggested the approach?

• Who wrote the apologies?

• Why was this approach thought to be useful to both 
victim, offender, and community?



Doak & O’Mahony stated in their plenary that we need to ask:

What is being restored? From whom to whom? And, what is the nature and form of

the outcome?

We would argue that public printed apology is underpinned by Empowerment theory

which as O’Mahony stated is a process involving moral respect resulting in “where

people lacking control are given greater access to democratic participation and the

ability to control their lives emphasising the opportunity to change”.

There is a need for a much more coherent strategy that can perhaps utilise elements

from at least some of the past examples discussed above – a new approach to an old

system of justice?


